
a

-~ ~AT&T
Patrick H. Merrick, Esq. Suite 1000
Director — Regulatory Affairs 1120 20th Street NW
AT&T Federal Government Affairs Washington DC 20036

202 457 3815
FAX 202 457 3110

February20, 2004
Via Electronic Filing

Ms. MarleneH. Dortch,Secretary
FederalCommunicationsCommission
445Twelfth Street,S.W.,RoomTW-B204
Washington,DC 20554

Re: Notice,of ExPartePresentation:
In theMatterofAT&T’s Petitionfor DeclaratoryRuling ThatAT&T’s Phone-to-
PhoneIF TelephonyServicesAreExemptFromAccessCharges,WC DocketNo.
02-361.

DearMs. Dortch:

AT&T submitsthefollowing memorandumfor inclusionin the abovementioned
proceeding.Consistentwith theCommissionrules,I am filing oneelectroniccopy of thisnotice
andrequestthatyou placeit in therecordofthe proceeding.

• Sincerely,

(1~/J./1L)1
Attachment

copyto: CharimanMichaelK. Powell
CommissionerKathleenQ. Abernathy
CommissionerJonathanS. Adelstein
CommissionerMichaelJ. Copps
CommissionerKevinJ. Martin
ScottBergmann
MatthewBrill
Daniel Gonzalez
ChristopherLibertelli
JessicaRosenworcel
William Maher
JeffreyCarlisle
TamaraPreiss
JenniferMcKee



Memorandum by AT&T Corp. February 20, 2004
WC DocketNo. 02-361

AT&T Corp. (“AT&T”) submitsthis memorandumin responseto recentexparte‘letters

by SBC Communications,Inc. (“SBC”), Verizon, BellSouth Corporation(“BellSouth”) and

Qwest in the above-captioneddocket.1 The Bells urge the Commissionnot only to change

courseandallow them to begin to imposetheir investment-retardinglegacyaccesschargeson

phone-to-phonevoiceover internetprotocol (“VOIP”) traffic, but to rule thatsuchserviceshave

secretlybeenaccruingaccesschargesall alongandthat theBells arenow freeto insist on back

paymentsthat theyneverattemptedto collectat thetimethe serviceswereprovidedandthat are

in additionto the ftilly compensatoryterminationfees theyhavealreadybeenpaid. The Bells

contendthatnotwithstandingtheCommission’scontrarystatements,anentireindustry’scontrary

understanding,andtheBells’ contraryconduct,theCommissionis compelledby law to adoptthe

retroactiverulethat theyseek. As detailedbelow, that is plainly wrong. Indeed,it is theBells’

proposalthat the Commissionrewrite history — and, in the process,senda clear messageto

investorsandindustryparticipantsthatthis is a Commissionthatis moreinterestedin theBells’

pocket-booksthanin thepublic interest— thatwould invite reversalby thecourtofappeals.

I. The Consistent Statements And Actions Of The Commission, Individual
Commissioners, The Entire Industry, And The Trade And Popular Press All
Confirm That The Commission Has, Since The 1998 Report to Congress,

• Interpreted Its Access Charge Rules Not To Apply To Phone-to-PhoneVOIP
Traffic.

In the Report to Congress,(13 FCC Rcd. 11501(1998))the Commissionexpressly

recognizedthat its tentativeclassificationof phone-to-phoneVOIP as a “telecommunications

1 See January 14, 2004 Letter from James C. Smith, Senior Vice President, SBC

Telecommunications,Inc. to ChairmanMichael K. Powell (“SBC Mem.”); January22, 2004
Letter from KathleenGrillo, Vice PresidentFederalRegulatoryAdvocacy,Verizonto Marlene
H. Dortch, Secretary(“Verizon Mem.”); January9, 2004 Letter from Glenn T. Reynolds,Vice
President Federal Regulatory, BellSouth Corporation to Marlene H. Dortch, Secretary,
(“BellSouthMem”); February3, 2004Letter from AndrewD. Cram,AssociateGeneralCounsel,
Qwestto MarleneH. Dortch,Secretary(“QwestMem.”).



service” did not meanthat suchserviceswere subjectto accesscharges. To the contrary,the

Commissionexplainedthat, “to the extentwe concludethat certainforms of phone-to-phone

{VOJP] service[s] are ‘telecommunicationsservices,’ andto the extent the providersof those

servicesobtain the samecircuit-switched accessas obtainedby interexchangecarriers, and

thereforeimposethesameburdenson thelocalexchangeasdo otherinterexchangecarriers,we

mayfind it reasonablethattheypaysimilar accesscharges.”Reportto Congress¶ 91 (emphasis

added). The clear import of this languageis that the Commission(1) interpretedits access

chargerulesasnot currentlyapplyingto theseVOIP services,and(2) would decidein thefuture

whether,due to changedcircumstances,it could be appropriate,on a going forward basis, to

imposecharges“similar” to accesscharges.

TheBells strainto showthatthis statementmerelyreflectstheCommission’sintentionto

defer to somefuture proceedingsthe decisionwhetheraccesschargeswere thenaccruingon

someformsof VOIP, orwhetheratsomefuturedateit shouldexemptsomeformsofVOIP from

the otherwiseapplicableaccessregime. SeeSBCMem. at 5-6; BellSouthat 3. Theseeffortsare

wholly unavailing. To paraphraseSBC, the Commissionnever says in paragraph91 — or

anywhereelsein the Reportfor that matter— that it will decidein the future to apply access

chargesto sometypes of VOIP traffic, or whetherto exemptsometypes of that traffic from

accesscharges.SBCMem. at 5-6. By statingthatit would decidein thefuturewhetherit might

be “reasonablethat [VOIP providers] pay similar accesscharges,”Report to Congress¶ 91

(emphasisadded),the Commissionmadeclear that accesschargesthemselvesdo not applyto

suchtraffic. Thequestionto be decidedin thefuturewaswhetherto authorizetheassessmentof

feessimilar to accesscharges. If, by contrast,theCommissionintendedto suggestthatit might

later find that accesschargesdid apply,it would havesimplyhavesaidthatVOIP providersmay
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have “to pay accesscharges”—notsomething “similar” to those charges. And if the

Commissionmeant to suggestthat some VOIP serviceswere already then accruing access

charges,thenit assuredlywouldhaveput the industryon noticeofthatview.2

Not surprisingly, the entire industry— including the Commissionitself — understoodthe

Report.as setting forth a determinationthat accesschargeswould not apply to phone-to-phone

VOIP traffic andthatVOIP providerscouldcontinueto purchaseotherLEC terminationservices

unlessanduntil the Commission,in the futureandon a prospectivebasis,ruledthat something

like accesschargesshould apply to those services As then-ChairmanKennardexplainedin

2000, it “doesn’tmakesenseto applyhundred-yearold regulationsmeantfor copperwires and

giant switching stations to the IP networksof today.”3 Most significantly, in a Notice of

ProposedRulemakingissuedthefollowing year, thefull Commissionitselfexpresslystatedthat

“Internet Protocol (IP) telephonythreatensto erodeaccessrevenuesfor LECs becauseit is

exemptfrom the accesschargesthat traditional long-distancecarriersmust pay.”4 Sincethen,

individual Commissionershavecontinuedto expressthe view that VOIP is not subjectto access

regulations.5 And in 1999, US West acknowledgedthe public understandingthat phone-to-

2 Seealso SeparateStatementofCommissionerPowell (“The infinite flexibility of IP switched-

packetnetworks[]hasblurredthe[] distinótions [betweentelecommunicationsandinformation
services],makingthemdifficult, if not impossible,to maintain. As we areseeing,onenow can
transmit voice, in addition to data,using a protocol that allows for a significant degreeof
computerprocessingandotheradvancedcapabilities.. . . If innovativenewIP serviceswere all
throwninto thebucketoftelecommunicationscarriers,wewould dropamountainofregulations,
and their attendant~costs;~on~theseservicesand perhapsstifle innovation and competitionin
direct contraventionoftheAct”).

~ ChairmanWilliam E. Kermard,RemarksBefore the Voice Over Net Conference,Atlanta,
Georgia(Sept. 12, 2000).

~ Notice ofProposedRulemaking,Developinga Un~fiedIntercarriér CompensationRegime,16
FCCRcd. 9610,¶ 133 (2001)(emphasisadded)(“Intercarrier CompensationNPRM”).

~ See,e.g., WelcomingRemarksby Kevin J. Martin, Commissioner,FCC, delivered to the
African VOIP Conference,Supercomm2002, Atlanta, Ga.,June5, 2002, at 2 (“[W]e havenot
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phoneVOIP servicesarenot subjectto accesscharges,for it then askedthe Commissionto

“declare” that certainphone-to-phoneVOIP servicesaresubjectto accesscharges,statingthatit

wasnot seekinga ruling that would apply to phone-to-phoneservices(like AT&T’s) that are

transmittedover Internetbackbones. Notably, the Commissionnot only failed to act on the

petition,it neverevenissuedaPublicNotice ofthepetitionorotherwisesoughtcommenton it.

In light of the Commission’sconsistentstatementsand(in)actions,it shouldcomeasno

surprisethat other regulatorsand industry participantslikewise believedthat phone-to-phone

VO]P providershadno obligationto purchasetariffed accesschargeservicesto terminatetheir

traffic. In testimonybeforetheTexasHouseof Representatives,for example,the Chairmanof

theTexasPublicUtilities Commission,PatrickWood,testifiedin 2000that“[t]he FCChassaid

chosento regulateIP Telephony,but arecontinuingto monitor marketplacedevelopments.We
refuseto just assumethat it is a new form of an old friend. . . . Indeed,VOIP presentsan
incredible opportunity for consumersworldwide and we have found that our approachhas
encouragedits development”);KennardSaysHe Won‘t RegulateInternetTelephony,Warren’s
WashingtonInternetDaily, May 25, 2000 (“It’s importantto recognizethat legacyregulationis
notnecessarilyappropriateto emergingnetworktechnologies,sowhenpeoplestartasking‘when
are you going to regulateIP telephony,’my answeris always the same— never”); Remarksof
MichaelK. Powell, Chairman,FCC, deliveredat theITU 2~GlobalSymposiumfor Regulators,
Geneva,Switzerland,Dec.4, 2001,at 3 (Commissionhasrefusedto treatVOIP asa “new form
of an old friend” by subjectingit to the regulationsapplicableto circuit switched services);
November5, 2003 Letter from MichaelPowellto SenatorWyden(“I urgecautionin addressing
VoIP issues.Thereis universalagreementthat theseInternetserviceshold greatpromisefor the
Americanpeople. Imposingregulatoryburdenson thesenew and emergingInternetservices,
before the FCC fully engagesthe public and developsa comprehensiverecord,may havethe
unintendedconsequenceof stifling its growth anddenyingthepublic benefitsof that growth”);
Remarksof CommissionerSusanNessto the ITU World PolicyForumInformation Sessionon
IP Telephony,Geneva,Switzerland,March 6, 2001 (“In ourReportto Congress,we declinedto
regulateIP telephony.. . . We morerecentlyhavestatedthatasInternet-basedservicesbeginto
competewith legacy(traditional telecommunications)servicesandthereis real competitionin
the marketplace,policy makerscanbegin to deregulatethe legacyservices- in other words
‘level’ theregulatoryplaying field by deregulatingincumbentsratherthanby imposinglegacy
regulationsonnewentrantsthatlackmarketpower”).
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that [Voice Over Internet] doesnotpay accesscharges~”6Sincethen, two statecommissions

haveexpresslyheldthat accesschargesdo not applyto suchservices.7

Similarly, the trade press, academic commentatorsand the mass media have all

recognizedthatVOIP traffic is not todaysubjectto accesscharges.EvenbeforetheCommission

explicitly stated,in the Intercarrier CompensationNPRM, that suchtraffic was “exempt” from

accesscharges,a Legal Times article reportedthat “VoIP providers,unlike traditional long

distancecarriers,do not haveto pay ‘accesscharges.”8 The following year,an article in The

Computer& InternetLawyer likewise statedthat even “phone-to-phoneInternet telephony,”

which may “begin and end over an ordinary telephonehandsetand soundno different thana

PTSNcall”—preciselythetypeofVOIP servicethat AT&T todayprovides—”remain[s]exempt

from commoncarrierregulations,”including “accessfees.”9 And the2003 CatholicUniversity

CommLaw Conspectusstateswithout qualification that “the currentregulatoryregimeexempts

VOIPprovidersfrom the obligationto payhefty accesscharges.”1°

~TestimonyofChairmanPatrickWood,TexasPublicUtilities Commission,beforeTexasHouse

of RepresentativesCommittee on State Affairs, Subcommitteeon Cable and Broadband,
TranscriptofProceedings,pp. 32-34(May2, 2000)(emphasisadded).
7PetitionbyICG TelecomGroup, Inc.,forArbitration ofan InterconnectionAgreementwith US
WestCommunications,Inc., No. C00-858(Col. Pub.Util. Comm’nAug. 1, 2000); Investigation
ofAppropriateMethodsTo CompensateCarriersfor Exchangeof TrafficSubjectto Section251
of the TelecommunicationsAct of 1996, No. 000075-TP(Fl. Publ. Serv. Comm’n Nov. 21,
2001).
8 Mike Senkowski and Jeff Linder, “Is it a Zebraor a Striped Horse? Internet Telephony

ChallengesTraditionalRegulatoryDistinctions,”LegalTimes(May 8, 2000).

~RobertS. Metzger& BenjaminP. Broderick,CommunicationsConvergence,The Computer&
InternetLawyer(Oct. 2001).
10 CherieR. Kiser andAngelaF. Collins, “Regulationon theHorizon: Are RegulatorsPoisedto

AddresstheStatusof IPTelephony?,”1 CommLawConspectus19 (2003).

5



Numerousrecentarticlesin generalcirculationnewspapersandmagazineshavelikewise

reflectedthis sameunderstanding.’~Indeed,this is true oftheForbesarticle thatBellSouthcites

as“support” for its preposterousclaim that “no onein thetelecommunicationsindustry(with the

possibleexceptionof AT&T) seriouslyquestionedthefact that [VOIP] traffic was— andalways

hasbeen— subjectto accesscharges.”BellSouthat 4 & n.16. ThatarticlereportsthatMCI has

migrated 10% of its traffic “from old circuit-switchednetworks—subjectto thoseantiquated

accessfees—totheInternet,which is freeof them.” Neil Weinberg,ScreamingMatch, Forbes,

Oct. 13, 2003(emphasisadded).

The Bells’ revisionist view cannotbe squaredevenwith theirown consistentbehavior.

Although theynow claim that it hasalwaysbeenclearthat accesschargesappliedto this traffic,

the Bells, for years,never seriouslyattemptedto insist that phone-to-phoneVOIP providers

purchaseterminationout ofaccesstariffs. SBCattemptsto brushasidethis evidenceofits own

clearunderstandingby suggestingthat AT&T andothersengagedin deceptionand“hid thetrue

natureof [their] terminating traffic from SBC.” SBC Mem. at 9. This accusationis utterly

baseless.In fact,whenAT&T terminatessuchcalls over ILEC local businesslines,it provides

both the called and calling partynumbers. It is thus readilyapparentto an ILEC whena call

terminatingoversucha line originatedoutsidethe local calling area. US West’s 1999 petition

which announcedto the Commissionand the entire industry that AT&T and others were

deliveringVOIP telephonecalls over local businesslines (andthus without buying termination

~ See,e.g., PeterBurrows, Roger0. Crockett, SteveRosenbush,and Charles Haddad,“Net

PhonesStartRinging Up Customers,”BusinessWeek(Dec. 29, 2003) (“V0IP... will allow
competitorslike Time-Warnerand AT&T to reach consumerswithout paying hefty access
charges.”);Kristi E. Schwartz,“AT&T JoinsVoice OverInternetRace,”PalmBeachPost(Dec.
12, 2003)(VoIP “calls are free from accesscharges”);ReinhardtKrause,“Internet Telephony
PutsBells on Hook,” Investor’sBusinessDaily (Nov. 24, 2003)(“BecauseVoIP calls usethe
InternetorprivateIP networks,serviceproviderslike Vonageavoid accesscharges”).
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servicesout of accesstariffs) starklyconfirmsthat therewasno deception. Yet, evenafterUS

Westfiled thepetition, the Bells still did not attemptto imposeaccesschargeson terminating

VOIP traffic.

In this regard,BellSouth’ssuggestionthatit haslong collectedaccesschargesfor VO1P

traffic, including AT&T’s, BellSouth Mem. at 4, rests on an irrelevancy. The only access

chargesthat AT&T payson phone-to-phoneIP calls — to BellSouth and others — are for the

FeatureGroupD accesslinesthat AT&T orderedout ofaccesstariffs. AlthoughAT&T could

have avoided originating accesschargesby purchasingordinary businesslines to originate

traffic, that would have requiredits customersto experiencethe inconvenienceof two-stage

dialing. To allow customersto engagein 1+ dialing, AT&T choseto order FeatureGroupD

accesslines to connectcustomersto its local IP gateway. SeePetitionfor DeclaratoryRuling at

18-19. When AT&T orderstheseaccessservicespursuantto tariffs that imposeoriginating

accesscharges,AT&T paysthose accesscharges— just as information serviceproviders are

subjectto accesschargesif they chooseto orderFeatureGroup D lines (andnot businesslines)

to originatetheir services.Thepaymentof accesschargeson FeatureGroupD lines is neither

evidencethat BellSouthor otherILECs havelong,collectedaccesschargeson all VOIP traffic,

BellSouth at 4, nor a tacit concessionthat everyVOIP telephonecall that crossesa LATA

boundaryis subjectto accesscharges. SBCMem. at 5-6. Rather,it merelyreflectsthefactthat,

whereAT&T choosesto usecertainILEC servicesandfacilities to carrya call acrossa LATA

boundary,it must pay the tariffed rate for thosefacilities. On the terminatingend of an IP

telephonecall, however,AT&T, consistentwith the Reportand yearsof establishedindustry

practice,usesbusinesslines that it purchasesunder tariffs or other arrangementsthat do not

imposeaccesscharges,andAT&T thereforedoesnot pay terminatingaccesschargesfor such
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calls.12 Thereasonit doesnotpay— andthat, until recently,no ILEC attemptedto collect— such

chargesis that all participantsin the industryunderstoodthat this VOIP traffic wasexemptfrom

accessfees and would remain so unless and until the Commissionprospectively ruled

otherwise.13 In short, it is undeniablethattheentireindustryunderstoodtheReportto Congress

to provide interpretationof the scopeofRule 69.5 — whethercharacterizedasa “waiver” or an

“exemption” — that permittedVOW providers to invest without fear that their new services,

which were nevercontemplatedwhenthe accessrules were first created,would be burdened

with crippling accesscharges.

Facedwith the languageof the 1998 Report itself and the Commission’seven more

explicit statementsand actionssince then, the Bells try to parsethesepronouncementsin an

effort to show that they cannotbearthe meaningthat the entire industryhasascribedto them.

This after-the-factattemptto manufactureambiguitywherenoneexistsis baseless.

12 BellSouthmisleadinglyattemptsto suggestotherwiseby attachingto its January28, 2004ex

parte letter a 1998 CustomerLetter/Announcementthat states that phone-to-phoneVOW
providers“should useoneof BellSouth’saccessserviceofferings” and that “BellSouthwill no
longerprovide local exchangeserviceto companiesproviding long distanceservice.” But
BellSouth plainly never took that position seriously, becausein the real world BellSouth
continuedto sell businesslines to AT&T and other VOW providerswith full knowledgethat
those lines were beingusedto terminateVOW traffic. Thus, like Qwest’s 1999 requestfor
declaratoryruling, BellSouth’s letter only confirms that the Bells were awarethat AT&T and
otherswereprovidingVOW telephonyservicesover local businesslines, andconsistentwith the
Commission’spronouncements,acquiescedfor yearsin thatuse.
13 VerizonarguesthatMCI and Sprintarepayingaccesschargeson VOW traffic. VerizonMem.

at 17. As Verizon acknowledges,however,MCI previouslydid not pay suchcharges,id.; its
currentpractice reflects a settlementwith Verizon driven by MCI’s unique needto secure
approval of its bankruptcyplan of reorganizationin the face of a numberof disputeswith
Verizon and the otherBells, not by anybelief on the part of MCI that phone-to-phoneVOW
serviceshave alwaysbeensubjectto accesscharges. And while Verizon “presum[es]”that
Sprint is payingaccesscharges,id., Sprinthasin this very proceedingacknowledgedthat the
Commission“createdan [accesscharge]exceptionfor phone-to-phoneIP telephony[that is a
telecommunicationsservice].” Sprintat 7. Thatis acritical concessiongiventhat Sprint’s value,
like Verizon’s,is largelybasedon incumbentlocal exchangeoperations.
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With respectto the 1998Report,theBells argue,in effect,that (1) phone-to-phoneVOW

is indistinguishablefrom “telecommunicationsservices,”(2) by its plain terms,Rule 69.5(b)

imposes accesschargeson all such services,thus (3) the Commissionhad no discretionto

interpretits own rule to determinethat accesschargesshould not apply to newVOW services.

This syllogism,however,is false. As AT&T haspreviouslyexplained,theCommissionnotonly

hadthe discretion,but the duty to decidewhetherits generallyapplicableaccesschargerules

should apply to new VOW services that were not contemplatedwhen those rules were

promulgated.SeeWAITRadiov. FCC, 418 F.2d 1153, 1157(D.C. Cir. 1969) (“That anagency

may dischargeits responsibilitiesby promulgatingrules of general applicationwhich, in the

overall perspective,establishedthe ‘public interest’ for a broadrangeof situations,doesnot

relieveit ofanobligationto seekout the ‘public interest’ in particular,individualizedcases”).

Indeed, the Commission expresslyrecognized in the 1998 Report itself that the

applicability of accesschargesto particularservicesdoesnot turn solelyon the languageof the

accessrules,but dependsin parton apolicy judgment. Forexample,in decidingwhetherVOW

should somedaypay charges“similar” to accesschargesthe Commissionrecognizedthat it

would “likely facedifficult and contestedissues.” Reportto Congress¶ 91 (emphasisadded).

That statementwould havemadeno senseif, asthe Bells assert,the Commissionis limited to

mechanicalapplicationofthe languageofthegeneralaccesschargerule.

Of course,the Commissionis not so limited, and it hasalwaysmaintaineda fluid line

betweenthose entities that must pay carrier accesschargesand those that are exemptedfor

variouspolicy reasons.Fromthe verybeginning,theCommissionhasrecognizedthat it would

haveto interpret its accesschargerules flexibly to reflect evolving technologiesand policies:

“No one, andno commission,canpredictthe future oftelecommunicationswith any degreeof
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certainty. Our accesschargeplan is, in ouropinion,thebestplan for thepresentandimmediate

futurethat canbedevisedbaseduponourpresentlevel of knowledge. We remaincommittedto

careful monitoringof developmentsin the field of commoncarriertelecommunicationsandto

makeanyadjustmentsthatmaybewarranted,baseduponthesefuturedevelopments,to servethe

public interest.” Third ReportandOrder,MTSand WATSMarket-Structure,93 F.C.C.2d241, ¶

368(1983).

In the ensuingtwo decades,the Bells themselveshavebeenfrequentchampionsof the

Commission’sauthority to apply its accesschargesrules flexibly to servethe public interest.

See,e.g., SBC Comments,CCB/CPD DocketNo. 98-61 (filed November13, 1998) (“WAIT

Radio . . . . allows the Commissionto apply or limit the rule as it sees fit”); BellSouth

Comments,CCB/CPD Docket No. 98-61 (“the Commissionhason many occasionsgranted

waivers of generalindustry application,where a set of circumstancescommonto all makes

enforcementof therule inconsistentwith thepublic interest”). And thecourt ofappealshasnot

hesitatedto reversewherethe Commissionhas,at the Bells’ urging, mechanicallyapplied its

accesschargerules withoutregardto whetherthatmakessense.See,e.g.,C.F. Communications

v. FCC, 128 F.3d 735, 740 (D.C. Cir. 1997) (“The Commissionsimply — and, we think,

unreasonably— ignored context and statedthat we must apply our rules as they are now

codified.. . TheCommissionput onblindersafterit found thatCFC did not meetits definition of

‘public telephone,’not acknowledgingthat the definition had been adoptedin a different

context”) (internal citation omitted). Thus, the Bells’ suggestionthat the Commissionhad to

determinethat its accesschargerules apply to VOW — and that the 1998 Report,therefore,

cannotplausiblybeunderstoodto haveannouncedacontrarydetermination— is simplywrong.
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TheBells’ attemptto dismisstheCommission’ssubsequentconfirmationthatVOW is, in

fact, “exemptfrom. . . accesscharges,”Intercarrier CompensationNPRM,¶ 133, is evenmore

labored. SBC tries to limit this expressstatementby quoting a different paragraphfrom the

generalbackgroundsectionoftheNPRM,wheretheCommissionnotedthat“long-distancecalls

handledby ISPsusingIP telephonyaregenerallyexemptfrom accesscharges.” Id. ¶ 6. Based

on this quote,SBCarguesthat only longdistancecalls“handled byISPsusingW telephony”are

exempt,not long distancecalls “handledby interexchangecarriers.” SBC Mem. at 6 n.23

(quotingNotice ¶ 6). But in a footnote to the very paragraphSBC cites, the Commission

explainedthatit wasusingthephrase“W telephony”to encompass“the provisionof atelephony

serviceor applicationusing Internet Protocol,” including “phone-to-phoneW telephony” that,

like AT&T’s service,used“two standardtelephonesthat connectthrough two W gateways.”

Intercarrier CompensationNPRIVIn.5.

II. The CommissionHad Ample Authority To Construe Its Own RulesNot To Require
Phone-to-PhoneVOIP Providers To PurchaseTermination Out Of AccessTariffs.

TheBells claim thattheReportcannothavetheeffect theCommissionandindustryhave

long accorded it becauseit was not issued in accordancewith the requirementsof the

AdministrativeProcedureAct (“APA”). This claim is frivolous. In fact, theReportwas issued

afterpublicnotice andextensivecomment. In all events,theReportis bestunderstoodassimply

an interpretationby the Commissionof its own accesschargerules— i.e., a determinationthat

theseentirely policy-basedrules do not apply to VOW traffic and that suchtraffic is, in the

Commission’sownwords, “exemptfrom. . . accesscharges”— which the Commissionwasfree

to issuewithout engagingin noticeandcommentrulemaking.

Agencies can, and frequently do, issue interpretationsof their regulations through

informal means,suchasopinion letters. SeeChristensenv. Harris County, 529 U.S. 576, 587
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(2000)(letterof Administratorof LaborDepartment’sWageandHour Division); Air Transport

Ass’n of Americav. FAA, 291 F.3d 49 (D.C. Cir. 2002) (“ATAA”) (letter of Deputy General

Counsel). Wherean interpretationsimply spellsout the scopeof a “duty fairly encompassed

within the regulationthat the interpretationpurportsto construe,”and “doesnot impose‘new

rights and duties,” it is an “interpretativerule” that is exemptfrom the APA’s notice and

commentrequirements.ATAA,291 F.3d at 55-56. The 1998Reportdoesnot purportto impose

anynewrights and duties. Instead,it purportsonly to delineatethe scopeof a duty — i.e., the

duty to pay accesscharges— that is fairly encompassedwithin the accessregulation the

Commissionwas interpreting. Accordingly, the Report’s interpretationof that regulationis

plainly aninterpretativerule. Indeed,thevery“proceduralinfirmities” theILECs pointto — such

asthe failure to publishthe Reportin theFederalRegister,SBC Mem. at 9 — confirm that the

Report is an interpretativerule, not a legislative or substantiverule for which notice and

commentwasrequired. SeeATAA,291 F.3d at 56 n.9; seealsoBrockv. CathedralBluffsShale

Oil Co., 796 F.2d533, 538 (D.C. Cir. 1986).

SBC acknowledgestheseprinciples,but contendsthat, because(in its view) theReport

workedamajorsubstantivechangein theaccessregulations,suchachangecannotescapenotice

and commentrequirementsby being labeleda “mere interpretation.” SBCMem. at 8 n.30. “To

succeedwith this argument,”however,theBells “must showthatthe ‘[Commission]ha[d] given

its regulationa definitive interpretationand later significantly revise[d] that interpretation.”

Darrell AndrewsTrucking, Inc. v. FederalMotor Carrier SafetyAdmin.,296 F.3d 1120, 1125

(D.C. Cir. 2002)(quotingAlaskaProf’l HuntersAss‘ii v. FAA, 177 F.3d 1030, 1034 (D.C. Cir.

1999)). TheBells havenot evenattemptedto makesuchashowing,norcouldthey.
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It is undisputedthat the Commissionhadneverpreviouslyinterpretedthe accesscharge

regulationsto applyto VOW. Indeed,the entirepremiseof the Bells’ submissionsis that the

Commissionhasstill notdecided,to this very day,whetheraccesschargesapply to suchtraffic.

There is absolutelyno basis, therefore, for claiming that the Report’s determinationthat the

accessrules do not apply to VOW constituteda “change” or “modification[]” of the access

chargerules themselves,see SBC Mem. at 8-9. Therewas no “definitive interpretation”

addressingthis questionfor the Commissionto modify in 1998. Accordingly,the Commission

was not requiredto engagein notice and commentrulemakingin order to issuea report that

interpretedsection 69.5(b) not to apply to VOW, and Commission enforcementof that

interpretationwould notviolatetheAPA orconstitutereversibleerror. Id. at 9.

III. Even if the Commission Determines That Increased VOIP Traffic Or Other
Changed CircumstancesNow Justify Application Of AccessCharges To Phone-to-
Phone VOIP Services, The Commission Is Not Required To Give That Ruling
Retroactive Effect And, Indeed, Would Commit ReversibleError By Doing So.

As AT&T and manyothershaveelsewhereexplained,it makesno more sensetodayto

burdenanyVOW providerswith legacyaccesschargeregulationthan it did in 1998 whenthe

Reportissued. Shouldthe Commissiondisagree,however,it is certainlyunderno obligationto

give suchadecisionretroactiveeffect. To the contrary,giving sucha decisionretroactiveeffect

would itself constitutereversibleerror.

First, because,as just shown, the 1998 Report announcedan interpretativerule that

accesschargesdo not apply to VOW traffic, thereis no needto engagein a balancinginquiry.

Rather, in such circumstances,retroactive application of a new, contrary rule is flatly

impermissible. Second,evenif theReporthad not announcedsuchan interpretativerule and

merelyleft thequestionopen,therelevantbalanceof factorsweighsoverwhelminglyin favor of
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prospective-onlyapplicationofany“clarification” oftheaccessrulestheCommissionannounces

in this proceeding.

Retroactivity is prohibited. In claiming that theCommissionwould commit reversible

error if it failed to give retroactiveeffect to a determinationthat VOW servicesshouldnow be

subjectto accesscharges,the Bellscontendthat, “[i]n casesin whichthereare ‘newapplications

of existing law, clarifications,and additions,”thereis a presumptionin favor of retroactivity.

VerizonTelephoneCo. v. FCC, 269 F.3d 1098, 1109(D.C. Cir. 2001). Becausethe 1998Report

announcedaninterpretativerule, however,adecisionthat VOW shouldnow besubjectto access

chargeswould not be a “new applicationof existing law,” but rather“a substitutionof newlaw

for old law that wasreasonablyclear.” Id. “[I]n acasein which thereis a ‘substitutionofnew

law for old law that was reasonablyclear,’ a decision to deny retroactive effect is

uncontroversial.”Id.. Indeed,“the newrule mayjustifiably begivenprospective-onlyeffect in

orderto ‘protect the settledexpectationsof thosewho hadrelied on thepreexistingrule.” Id.

That is plainly the proper — indeed,required— courseof actionhere. AT&T and otherVOW

providershad every reasonto rely on the Commission’sconsistentstatementsand actions. It

would plainly upset “the settled expectationsof thosewho [like AT&T] had relied on” that

preexistingdetermination.

Retroactivity is improper even under a balancing test. Even if a decisionto require

payment of accesschargessimply involved a new application of existing law, retroactive

applicationof sucha “clarification” would still be manifestly unjust and improper. In cases

involving new applications of existing law, an agencymust balance the “ill effect” of

retroactivityagainst“the mischiefofproducinga resultwhich is contraryto statutorydesign,”if

any, that would result from aprospectiveonly ruling. SECv. Chenery,332 U.S. 194 (1947).
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Herethat balancingadmitsof only one sustainableanswer,becausetheBells haveidentifiedno

statutory purposethat would be advancedby applying accesschargesretroactively to VOW

services. And whateverone’s view of the reasonablenessof the entire industry’s relianceon

whatthe Commissionsaid anddid, therecanbe no seriousargumentthatretroactiveapplication

of accesschargeswould havea hostof seriousill effects. With nothingononesideof thescale

(the statutoryinterestside) and somethingon the other (the ill effectsof retroactivityside), a

prospectiveonly ruling is plainly required.

The Bells havenot identified any“statutory interestin applying a newrule despitethe

relianceof aparty on the old standard.” Clark-CowlitzJoint OperatingAgencyv. FERC, 826

F.2d 1074, 1081 (D.C. Cir. 1987)(enbanc)(emphasisadded). The Commissionandthe states

haveendorsedanumberofdifferent chargingregimesfor aLEC’s “lastmile” deliveryoftraffic

to and from consumers. All aremore than compensatory;some,like accesscharges,generate

windfalls. As all industry participants,including the Bells, have long recognized,thereis no

longerany logic or soundpolicy behindtheinconsistentrulesand regimesthat determinewhich

entitiesandservicespaywhichrates. Therecanthereforebe no claim thatthereis any legitimate

statutoryinterestin ensuringthatVOW traffic is subjectto thehighestterminationrates.

To the contrary, Congress’ most relevantpronouncementon the subject is that the

nation’scommunicationspoliciesmust“promotethecontinueddevelopmentofthe Internet”and

“preservethe vibrant and competitivefree market that,presentlyexists for the Internet . .

unfetteredby Federalor State regulation,”47 U.S.C.. § 230(b) — the very statutorygoals that

underpinnedtheReportto Congress.Thisstatementof congressionalintentjustifiesmaintaining

the currentaccesschargeexemptionfor VOW, in order to foster the developmentof nascent

VOW services;at a bareminimum, this,statutory interestweighsheavily against retroactive
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application of any decision to withdraw that exemption. In other words, any interest in

retroactivepaymentsfor pastperiodaccesschargesis purelyaBell interest,andnot a statutory

interestthatcanbeconsideredin theretroactivitybalancing.

Nor is thereany merit to Verizon’s suggestionthat retroactivity is requiredto avoid

“discrimination” undersection202(a)of the CommunicationsAct. Verizon Mem. at 20. No

VOW providerswerepreviouslyobligatedto pay accesschargeson suchservices. To the extent

any providersdid so, they actedvoluntarily (asAT&T did in choosingto route its traffic over

lines for which originating access chargesare assessed),and riot due to “any unjust or

unreasonablediscrimination in charges,practices, classifications,regulations, facilities, or

services”or“any undueor unreasonablepreferenceoradvantageto anyparticularperson,class

ofpersons,or locality.” 47 U.S.C. § 202(a). Verizon’sclaim that § 202(a)’santi-discrimination

requirementscompelretroactiveaccesschargeliability becauseAT&T’s VOW services“use

local exchangeswitching facilities in preciselythe sameway as anyothervoice long distance

services”is frivolous. Verizon Mem. at 20. AT&T’s phone-to-phoneVOW servicesalso use

local exchangefacilities in preciselythesameway asdo informationservicesorthe computer-

to-phoneandotherVOIP servicesthat all concedeareexemptfrom accesscharges. Clearly, §

202(a),which prohibitsonly “unreasonable”discrimination,doesnot, of its own force, denythe

Commissiondiscretionto decidewhetherandwhenaccesschargesshouldbe imposedon new

services. If it did, the ESP exemptionwould be unlawful, becauseservicessubjectto that

exemptionusethenetworkin thesamewayasservicessubjectto accesscharges.However,it is

elementarythat theFCC hasthe authorityto adoptdifferentcompensationregimesfor different

serviceswheneverthereis a “neutralandrational” basisfor thedistinctionsthattheCommission

draws, either retroactivelyor prospectively. SeeNARUCv. FCC, 737 F.2d 1095, 1136 (D.C.
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Cir. 1984) (rate differencesfor which the Commissionhas supplied a “neutral, rational”

explanationdo not violate§ 202(a)).

Contraryto the Bells’ claims, thestatutoryinterestin ensuringadequatecontributionsto

the Universal ServiceFund is utterly irrelevant to any retroactivity analysis. The Fundhas

sufferedno shortfallsduringthepastsix years. Therehasbeenno diminution in the availability

oftelephoneservices(telephonepenetrationis atrecordlevels); theUniversalServiceFundwas

at all timesfully funded(disproportionatelyby interexchangecarriers);VOW traffic was at all

times a relativelysmall percentageof traffic; andtheBells earnedrecordprofits. Accordingly,

thereis no basisfor imposingretroactiveliabilities in orderto advanceany statutoryinterestin

universalservice.

Lacking any legitimate statutory interestin retroactivity, the Bells resort to the broad

policy argumentthat failure to applyany “clarification” retroactivelywill senda messagethat it

paysto flout the Commission’srules. This argumentis utterly frivolous. AT&T did not evade

or flout a clear regulatoryduty by failing to pay accesschargeson VOW traffic, whenthe

Commissionitselfhasexpresslystatedthat “InternetProtocol(W) telephony”—broadlydefined

to include the phone-to-phoneVOW service AT&T provides—is “exempt from [] access

charges.”Intercarrier CompensationNPRM,¶ 133. In truth, it is retroactivitythatwould senda

truly perniciousmessagethat is absolutelyat oddswith the expresseddesiresof Congressand

the Commissionto foster developmentof Internet technologyand services. VOW providers

havefor yearsmade investmentdecisionsin accordancewith their understanding,sharedby

everyoneelsein the industry,that the 1998ReportinterpretedtheCommission’srulesto exempt

VOW from accesschargesuntil such time as the Commissionruled otherwise. Imposing

retroactiveliability would not only trigger endless,investment-retardinglitigation overwhich
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prior periodcalls wereandwerenot subjectto accesscharges,butwould chill future investment

in Internet technologyand services. Under the Bells’ proposals,companieswill no longerbe

ableto rely on Commissionstatementsconcerningthe regulatoryregimethat will govern such

investments.14

In short, thereis absolutelynothingon the statutoryinterest side of the balancethat

would favor retroactivity. In contrast,the ill effectsof retroactivity — even apart from the

“unscramblingthe egg” dislocationsand irreparabledamageto the Commission’sreputation—

wouldbequitesevere.

It is clearthat AT&T andotherVOW providersreasonablyunderstoodthe 1998 Report

asadeterminationthat VOW is not subjectto accesscharges.The Bells scoffat suchreliance,

but the Commission itself expressly stated that VOW is “exempt” in the Intercarrier

CompensationNPRM; individual Commissionersconfirmed this understandingin numerous

public statementsbeforeandafter thatNPRM; stateregulatorsexpressedand acted on suchan

understanding;industry participants,including the Bells themselves,actedin accordancewith

suchan understanding;andthe trade,academicand popularpressuniformly reportedsuchan

understanding.TheBells’ torturedparsingof theReport, andtheirattemptto narrowthe plain

languageofthe Intercarrier CompensationNPRMin no waydemonstratesthat this widespread

understandingofthe Commission’spronouncementswasunreasonable.

14 SeeDecember1, 2003 OpeningRemarksof ChairmanPowell at theFCC’s Forum on VOW

(“No regulator, either federal or state, should tread into this area without an absolutely
compellingjustification for doing so. Innovationand capitalinvestmentdependon thispremise.
The entrepreneursseatedbeforeus dependuponthis premise. In my view, we should cometo
this forumwith asenseof regulatoryhumility - mindful thatit is entrepreneurs,not governments,
who cameup with theideaofmakinghigh-quality,inexpensivephonecallsovertheInternet”).
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Nor is thereanymerit to the suggestionthatAT&T andotherprovidersdid not actually

rely on the Commissions’statementswhentheyofferedVOIP servicesandconcludedthat they

werenot requiredto payterminatingaccesschargesfor suchtraffic. AT&T andotherproviders

have affirmatively representedto the Commission that they did in fact rely on their

understandingof the Commission’sstatements.For its part, AT&T installedinnovative new

equipmentthroughoutits Internetbackbonenetworkand, indeed,wasone ofthe driving forces

pushing manufacturersto develop the new equipment that is making high quality VOIP

transmissionpossiblefor otherproviders. TheBells cite no casesuggestingthat AT&T and

othersmustdiscloseinternalbusinessand legal memorandato supportsuchrepresentations,or

that suchreliancemustbe statedexpresslyin businesspressreleases.In fact, the variouspress

releasesSBC cites,SBCMem. at 12-13 & nn.53-55,do reflectsuchreliance: ascommonsense

suggests,statementsabout the “efficiencies,” “operational savings,” and “cost savings” that

providershopeto realizethroughtheirVOIP offeringsall implicitly referto, amongotherthings,

thesavingsthatcomefromproviding aservicethat is not subjectto bloatedaccessfees.

Unlike the situation in Verizon,moreover,AT&T andothershavenot relied on orders

issued in a singleproceedingthat havebeen“under unceasingchallengebeforeprogressively

higherlegalauthorities.” 269 F.3dat 1110. Thecourtshavefoundrelianceonagencyordersin

suchcircumstancesunreasonable.SeeClark-Cowlitz, 826 F.2d at 1083 n.7 (“a single, recent

agencydecision.. . thatis still in thethroesoflitigation whenit is overruled”doesnot constitute

a “well-established”agencypositionjustifying reliance)(emphasisadded). But here,by stark

contrast,AT&T andotherVOIPprovidershavereliedon multiple agencypronouncementsmade

in different proceedingsthat occurredseveralyears apart, none of which has ever been
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challenged,let aloneoverruled.’5 Similarly, AT&T and VOW providershave not relied on

pronouncementsin which the Commissionexpresslywarnedthe industry that accesscharges

might be retroactivelyimposed. Cf ExxonCo. USAv. FERC, 182 F.3d 30, 49 (D.C. Cir. 1999)

(relianceunreasonablewhereagency“warns all partiesinvolved that a changein rates is only

tentative and might be disallowed”). To the contrary, the Commissionconfirmed, without

qualification, that VOW servicesare “exempt from . . . accesscharges.” Reportto Congress

¶ 91.

Second,if theCommissionretreatsfrom theseprior pronouncementsanddeterminesthat

VOW traffic shouldnow be subjectto accesscharges,it will not be doing so “in responseto

judicial review,thatis, whenthepurposeoftheretroactiveapplicationis to rectify legalmistakes

identified by a federalcourt.” Verizon, 269 F.3d at 1111; seealso Pub. Utils. Comm’nof the

Stateof Cal. v. FERC, 988 F.2d 154, 161-63 (D.C. Cir. 1993) (normalrule againstretroactive

ratemakingrelaxedwhereoriginal orderis foundto beunlawful by a court). No courthasever

beenaskedto determinewhetherthe accesschargerules applyto VOW services.Nor couldthe

Commissionplausiblyclaimthat sucharetreatinvolvesaunilateralactof“error” correction.

Even under the Bells’ view, the 1998 Report established,at a bare minimum, that a

classification of VOW servicesas “telecommunicationsservices”within the meaningof the

15 Contraryto SBC’ssuggestion,SBCMem. at 15, thefactthat theremaybe “controversies”(of

recentvintage)betweenAT&T and someILECs over whetherAT&T should pay terminating
accesschargeshasno bearingon the reasonablenessof AT&T’s relianceon the Commission’s
pronouncements. The relevanttest is whether the agency’spolicy is settled, and that is a
function of whetherthe policy is challengedin court, not whetherthereare disputesbetween
private parties. In all events, these“disputes”plainly area product of SBC’s opportunistic
advocacy,not its contemporaneousunderstandingof the Commission’spronouncements,as
confirmed by the facts that SBC willingly acceptedVOW providers’ orders for alternative
terminationservicesandonly recentlytookany stepsto collectaccesscharges.
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accesschargerulesdid not compelthe conclusionthat suchtraffic mustpayaccesscharges. If

that werethe case,the Commissionwould havehad no justification for deferringa decisionin

order to assessthe extent to which VOW serviceproviders “imposethe sameburdenson the

local exchange as do other interexchangecarriers.” Report to Congress,¶ 91. The

Commission’sidentificationofthis factor asrelevantto its analysisconfirmsthe obvious: like

otherissuesof interpretationandwaiver,theapplicability of theaccesschargerulesto VOW is a

questionofpolicy, not merely a matterof thedictionarydefinitions of the “plain language”of

Commissionregulations. Accordingly,evenif, astheBells mistakenlyclaim, the Commission

hasheretoforesimply deferreddecidingwhetherVOW traffic is subjectto accesscharges—

contentionsquarelyat odds with the Commission’s expressrecognition that such traffic is

exemptfrom accesscharges— anydecisionit makesnowto subjectsuchtraffic to accesscharges

doesnotrenderits earlierpolicy ofdeferrallegallyincorrect,andthusdoesnotrenderthesecond

policy an exercisein “error correction.” SeeUS. Air Tour Ass’n v. FAA, 298 F.3d 997, 1006

(D.C. Cir. 2002) (becausean agencyhas“ample latitude to adapt[its] rulesandpolicies to the

demandsofchangingcircumstances,”bothaninitial policy andasubequentlyadoptedpolicy can

be reasonable)(quotingMotor VehiclesMfrs. Ass’nv. StateFarm Mut. AutoSalesCo., 463 U.S.

29, 42 (1983)).

Accordingly,evenif a decisionto requirepaymentof accesschargessimply involved a

new application of existing law, the Bells had no clearly establishedright to recoversuch

charges. Under thesecircumstances,retroactiveapplication of the Commission’snew policy

would improperly imposea massive“new liability . . . for pastactionswhich were takenin

good-faithrelianceon [agency]pronouncements.” Clark-Cowlitz, 826 F.2d at 1084-85. By

contrast,prospectiveapplicationof sucha policy will not deprive the ILECs of any funds to
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which theywere alreadyentitled,becausethe Commissionhasnot committedany legalerror in

previouslyfailing to requirepaymentof accesscharges. Cf Exxon, 182 F.3d at 49 (“when the

Commissioncommits legal error, the properremedyis onethat puts thepartiesin the position

theywould havebeenin hadtheerrornot beenmade”).16

IV. Neither The Filed RateDoètrine Nor Any Duty To Avoid Interference With Judicial
ProceedingsJustifies Retroactive Application Of Any Decision To Subject VOIP To
AccessCharges.

Becauseprinciplesof administrativelaw plainly do not justify retroactiveimpositionof

accesschargeson VOW traffic, the Bells makethe extraoardinary— and equallyunfounded—

claim that the filed tariff doctrinerequiresthe Commissionto imposesuchretroactiveliability.

Thatdoctrine,however,is entirelyinapplicablehere,for two relatedreasons.

First, the Bells’ FCC tariffs are also documentsthat too, requireinterpretationby the

Commissionandthat arerequiredto be construedin favorofcustomers.But thereis no issueof

tariff interpretation,for the Bells’ tariffs do not expresslyimposecarriers’ carrier chargeson

providersof VOW services. Rather,the tariffs merelyincorporatethe Commission’srules by

reference,imposing accesschargeson only thoseservicesthat are subjectto accesscharges

underRule 69.5. The Bells’ tariffs are thus subjectto the Commissionordersthat interpretor

waiveRule 69.5. Oncethe Commissionreaffirmsor otherwisedeterminesthat phone-to-phone

VOW servicesthatareterminatedoverordinarybusinesslineswerenot subjectto accesscharges

for pastperiods,it will follow thattheBells’ tariffs imposeno suchchargesandthat thereis no

issueunderthefiled tariff doctrine.

16 Seealso EasternEnterprises,Inc. v. Apfel, 524 U.S. 498, 529, 532 (1998) (attachingnew

liability of $50 to $100million to pastconductwasconstitutionallyimpermissibleundertakings
clause).
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Second,AT&T paidall tariffedchargesfor theILEC servicesit purchased.In choosing

to originateVOW calls overFeatureGroup D accesslines, AT&T paidthe tariffed originating

accesschargesfor suchlines. Similarly, in terminatingsuchcallsoverILEC local businesslines,

AT&T paid the tariffed chargesfor thoselines aswell, which do not include any terminating

accessfees. TheBells’ argumentis thatAT&T shouldhavepurchasedterminatingaccessunder

theirswitchedaccesstariffs andshouldnot havebeenallowedto completecalls usingdifferent

ILEC serviceofferingsthat theBells willingly providedand with respectto which AT&T paid

all ofthe required(andfully compensatory)feesand charges.Thatargumenthasabsolutelyno

filed tariff implications.

In particular, imposition of retroactiveliability for accesschargesis not necessaryto

ensure— andwill not result in — paymentofanytariffed chargesthat AT&T hasfailed to payin

the past. Failureto imposesuchretroactiveliability in no way “limit[s] the [Bells’] ability to

collectunder [their] tariffls].” VerizonMem. at 21. Nor will sucha failure resultin retroactive

invalidationof any tariffs. See,e.g., id. at 22. To thecontrary,awardingtheBells thewindfall

ofpaymentsbeyondthoserequiredundertheir tariffs would hereviolate the filed ratedoctrine,

which reflects“a statutorybias in favor of retroactiveratereductionsbut not retroactiverate

increases.” Townsof Concord,Norwood, and Wellesleyv. FERC, 955 F.2d67, 71 (D.C. Cir.

1992)(emphasisadded).

Nor is it true, asQwestclaims,that “AT&T hasincurredalegal indebtednessto Qwest”

thatthe Commissioncannot“forgive[]” by requiringVOIP providersto payaccesschargeson a

prospective-onlybasis. Qwest Mem. at 2. Indeed,Qwest’s entire submissionimproperly

assumestheanswerto thevery questionthat this Commissionmustdecide— i.e., whetherVOW
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providershave alwaysbeenrequiredto buy accessservicesto terminatetheir traffic.17 From

this,QwestreasonsthatAT&T hasalreadyincurreda legallycognizabledebtfor past-dueaccess

charges,that the Commissionmustrespectthat debt in as-yetunfiledcomplaintproceedingsor

as-yetunfiledjudicial actions,andthat any finding ofnon-retroactivityin this proceedingwould

somehowconstitutea “waiver” ofthis existingindebtedness.

But asAT&T has shown,the Commissionconstruedits rulesto exemptVOW services

suchas AT&T’s from the accesschargeregime, therebyobviating any claim of an existing

indebtedness.Moreover,evenif the 1998Reportandthe Commission’ssubsequentstatements

could plausibly be understoodto haveleft openthe questionwhetheraccesschargesapply to

VOW services,theBells havehadno clearlyestablishedright to recoversuchcharges.Rather,

the answerto anysuchquestioninvolvesan exerciseofpolicy discretion. Thus, evenunderthe

Bells’ self-servingand erroneousview that the 1998 Reportdeferreda decisionon whether

accesschargesappliedto VOW, thereis no basis for anyclaim that AT&T necessarilyowesa

legally cognizabledebt to Qwestfor past-dueaccesscharges,or that the Commissionwould

improperly “waive” that debt if it concludes— asit must — that any “clarification” that access

chargesdo applyto VOIP shouldnotbegivenretroactiveeffect.

Qwest’s claim that the Commissionmust give retroactiveeffect to any determination,

renderedin a complaintproceeding,that VOIP serviceshave always beensubjectto access

charges,Qwest Mem. at 4-9, is likewise mistaken. Verizon itself involved a Commission

decisionrenderedin acomplaintproceeding,yet theD.C. Circuit in that caseappliedthemulti-

factor balancingtest,not the categoricalrule Qwestadvocates. The casesQwestcitesfor that

17 SeeQwest Mem. at 3 (“If AT&T violated the law by not paying [access]charges,the

CommissionmaynotretroactivelyeliminateAT&T’ s liability”) (emphasisadded).
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categoricalrule, moreover,predateVerizon, and involve situations in which the Commission

simply refusedto rule on the complaint. SeeAT&T v. FCC, 978 F.2d 727 (D.C. Cir. 1992)

(dismissingcomplainton ground that Commissionwould resolveissuethrough rulemaking);

MCI v. FCC, 10 F.3d 842 (D.C. Cir. 1993) (dismissingcomplaintthat soughtdamagesfor past

conduct based on the “non sequitur” that prior rulemaking blessed the same conduct

prospectively). In all events,no complaintproceedingsfor past-dueaccesschargeshavebeen

initiated, andtheCommissionis in fact decidingthequestionin a declaratoryruling proceeding.

V. Even If The Commission Concluded That AT&T And Other Carriers Violated
Commission Rules By Not Purchasing Termination For VOIP Services Out Of
Access Tariffs, The Commission Could And Should Exercise Its Remedial
Discretion To WaiveAny Obligation To Pay DamagesFor ThoseViolations.

As AT&T haspreviouslyexplained,evenwhereanagencydeterminesthat its rulesapply

andhavebeenviolated, it retainsremedialdiscretionto determinethatthe public interestwould

bebetterservedby maintainingthe statusquo for pastperiods. See,e.g.,ConnecticutValleyv.

FERC,208 F.3d 1037, 1044 (D.C. Cir. 2000)(“the breadthof agencydiscretionis at [its] zenith

when the action assailedrelatesprimarily not to the issue of ascertainingwhetherconduct

violates the statute, or regulations,but rather to the fashioning of policies, remediesand

sanctions”);TownsofConcord,955 F.2dat 76 (“Becausethe‘equitableaspectsofrefundingpast

ratesare.. . inextricablyentwinedwith the [agency’s]normalregulatoryresponsibilit[ies],’absent

some conflict with the explicit requirementsor corepurposesof a statute,we haverefusedto

constrainagencydiscretion”). Thus, evenif the Commissioncould, consistentwith its prior

statementsandactions,determinethat § 69.5 has appliedto VOW traffic all along, it would be

entirely appropriateand lawful for the Commissionto determine,as a matter of remedial

discretion, that the Bells should receiveno additionalpaymentsfor pastperiods,aboveand

beyondthecompensatoryratesthat theyhavealreadybeenpaid.

H
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The Bells argue that the remedialdiscretioncasesAT&T hascited apply only to the

Commission’s“authority to imposepenaltiesfor a violation of theCommission’srules,” andnot

to its “authorityto denyretroactiveeffect to adeterminationthat thoseruleshavebeenviolated.”

SBCMem. at 18. This claim, like so manyotherstheBells advance,is utterly baseless.The

D.C. Circuit hasexplainedthatanagency“ordinarily hasremedialdiscretion,evenin thefaceof

an undoubtedstatutory violation, unless the statute itself mandatesa particular remedy.”

ConnecticutValley 208 F.3d at 1044 (emphasisadded). In Townsof Concord,moreover,the

D.C. Circuit uphelda decisionin which an agencyrefusedto awardretroactiverefundsfor an

acknowledgedviolation ofits regulationsand,in doing so, rejectedthereasoningtheBells offer

here — namely, that becausethe companyhad violated agencyrules and overchargedits

customers,refundswere requiredto ensurethat agencyregulationscould not be violatedwith

impunity. 955 F.2dat 70. The D.C. Circuit rejectedthat argument,concludingthat theagency

possessedtheremedialdiscretionto dispensewith retroactiverelief. Id. at 72-73.

Theretroactivepaymentof accesschargestheBells seekhereis indistinguishablefrom

the retroactive refunds sought in Townsof Concord. There, the towns claimed they were

deprivedof the economicbenefit of funds they would not have paid but for the regulatory

violation; here,the Bells claim theyweredeprivedoftheeconomicbenefitof fundstheyshould

have receivedbut for the regulatoryviolation. And, as shown above,the failure to provide

retroactivereliefwould not violateanyofthe CommunicationsAct’s “corepurposes”— suchas

its anti-discriminationprovisions, the universal servicefunding obligations or the filed rate

doctrine, seeVerizon Mem. at 20-22. Accordingly, the Commissionplainly hasthe remedial
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discretionto waive any retroactiveliabilities that it now recognizes,and would not abuseits

broadremedialdiscretionby doing so.’8

The Commissionis likewise free to grant retroactivewaiversto phone-to-phoneVOW

providersin theeventit finds thattheywould otherwisebesubjectto pastperiodaccesscharges.

See,e.g., SeeOrder,Matter of Universal Service, 15 FCC Rcd. 8544 (“Waiver is therefore

appropriateif specialcircumstanceswarrantadeviationfrom thegeneralrule,andsuchdeviation

would better serve the public interest than strict adherenceto the generalrule”) (granting

retroactivewaiver to utility from conditions on receipt of Lifeline support); Memorandum

Opinion and Order,RathMicrotech ComplaintRegardingElectronic Micro Systems,Inc., 16

FCC Rcd. 16710 (2001) (retroactive waivers for phones sold in violation of FCC rules);

MemorandumOpinion andOrder,Federal-StateJoint Board on UniversalService;Petition of

the Public Service Commissionof the District of Columbiafor Waiver, 15 FCC Rcd. 21996

(2000) (retroactive waivers for receipt of universal service subsidies prior to eligible

telecommunicationscarrier status);Order,Federal-StateJointBoard on Universal Service,15

18 Qwestsuggeststhat the Commissionhasno remedialdiscretionin the Section206 context.

Ofcourse,the Commissionis not hereoperatingin that contextandneitherQwestnoranyother
LEC hasbrought a Section206 complaint seekingretroactivepaymentof accesschargeson
VOW traffic. In anyevent,the Commissiondid first balanceequitableconsiderations,including
reasonablereliance,in determiningwhetherto award damagesin the principal Section 206
decision upon which Qwest relies, see MemorandumOpinion and Order, Communications
VendingCorporation of Arizona, Inc. v. Citizens CommunicationsCompany,17 FCC Rcd.
24201, ¶ 36 (2002) (“On balance,we believe that the Complainants’ equitable interest in
receivingcompensationfor paymentof unlawfullyassessedcharges. . . outweighsany reliance
thattheDefendantsmayhavehad”). Likewise,theD.C. Circuit stressedin Verizon (which ledto
CommunicationsVendingCorp. on remand)that an appropriatefinding of retroactiveliability
doesnot meanthat retroactivedamagesarerequiredor evenallowed. 269 F.3d at 1101 (“the
LECsarenot foreclosedfrom presentingtheirequitableconcernsto the agencyduring the next
phaseoftheproceedings.We thereforeexpressno opinionasto the Commission’sauthorityto
imposedamageson the LECs for chargesthat they may have collected in relianceon the
agency’sinitial (andmistaken)interpretations”).
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FCC Rcd. 8544 (1999) (retroactivewaivers of rule requiring statecommissionapproval for

receiptof universalservicesubsidiesfor Lifeline services);MemorandumOpinionandOrderon

Reconsideration,Sanborn TelephoneCooperative, et al., 1999 WL 700555, ¶ 25 (1999)

(retroactivewaiverof study areadesignationfor purposesof calculatingDEM weighting). The

Bells assertthat a waiver of any accesschargeobligationson phone-to-phoneVOIP providers

wouldbean impermissible“evisceration”oftheaccesschargerule. But that is absurdgiven-that

the acôesschargerule would continueto provide to all traffic that wascontemplatedwhenthe

rulewaspromulgated.

The Bells also suggesttwo new limitations, for which they areunableto cite a single

precedent,on the Commission’sclearauthorityto grantretroactivewaivers. SeeSBCMem. at

18. They first claim that although the Commissionmay grant “individualized” retroactive

waiversto a single carrier that hasviolateda rule, the Commissionmay not grant the same

retroactivewaiver to a classof similarly situatedcarriers.. TheBells offer no reasonwhy that

should be so, and any suchlimitation would truly elevateform over substance,as, underthe

Bells’ logic, theCommissioncould simply grantindividual retroactivewaiversto eachaffected

carrier. Second,theBells claimthat aretroactivewaiverwould be inappropriatehere,becauseit

would impose“significant financial burdens”on them. Thatis patentlyfalse. The Bells have

alreadybeen paid for all of the termination servicesthat they provided at rates that the

Commissionand otherregulatorshave determinedare fully compensatory. All that the Bells

seekherearewindfalls andadditionalwaysto impedecompetitionby raisingtheircompetitors’

costs.
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